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ORDER
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Ttri s matter came be f ore the Board on .Iuly 26 and 2-7 ,
1984 in  the Audi tor ium of  the Depar tment  o f  Natura l  Resources,
1636 West  Nor th  Temp1e,  Sa l t  Lake Ci ty ,  Utah.

The fo l lowing Board members  were present  and par t ic i -
pated a t  the hear ing:

Gregory  P .  W i l l i ams ,  Cha i rman
.fohn M. Garr
Char les  R.  Henderson
Richard B.  Larson
Constance K. Lundberg

Pe t i t i one r ,  D i v i s  i on  o f  O i t ,  Gas  and  M in ing ,  was
represented by Barbara W.  Rober ts ,  Esq.  ,  Ass is tant  At torney
General .  Respondent,  Co-op Mining Company was represented by
Kenneth Rothey and Carl  Kingston.

Hear  ings were he ld ,  tes t imony and o ther  ev idence
presen ted ,  t he  D iv i s ion  f i l es  i n  t h i s  ma t te r  were  i n t roduced ,
and a memorandum of law in support  of  the posi t ion of  the
Div is ion regard ing burden o f  proof  was presented.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Ttre Board,  having considered the test imony and ev i -
dence  adduced ,  now makes  and  en te rs  the  fo l l ow ing  F ind ings  o f
Fac t  and  Conc lus ions  o f  Law:

I  .  Due  and  regu la r  no t i ce  o f  the  t i rne ,  p lace  and
purpose  o f  the  hear  ing  h ras  g iven  to  a l l  i n te res ted  par t  i es  in
the form and manner and wi th in the t ime requi red by law and the
ru les  and  regu la t ions  o f  the  Board .

2 .  T t re  Board  has  ju r i sd ic t ion  over  the  mat te r
covered  by  th i s  pe t i t i on  and  over  a l l  pa r t i es  in te res ted
there in ,  and  has  ju r i sd ic t ion  to  make  and  p romu lga te  the  Order
h e r e i n a f t e r  s e t  f o r t h .



3.  The requ i rements  o f  T i t le  4O,  Ct rapter  I  o f  the
Utah Code Annotated (  as amended )  have been superseded by the
prov is ions o f  T i t le  40,  Chapter  10 o f  the Utah Code Annotated
(as amended)  to  the extent  that  4O-8 a l lowed coa l  min ing to
proceed pursuant to an approved Not ice of  Intent to Mine.
Speci  f  ical ly,  $40-f0-9 (  1 )  ,  Utah Code Annotated (  as anended )
proh ib i ts  any person f rom engaging in  sur face coa l  n in ing
opera t i ons  w i thou t  f i r s t  ob ta in ing  a  pe rn i t  f r om the  d i v i s ion
pursuant to an approved rnining and reclamat ion program .

4 .  Co-op l , I in ing Company i  s engaging in sur f  ace coal
m in ing  ope ra t i ons  as  de f i ned  i n  $40 -10 -3 (18 ) .

5.  Co-op l { in ing Conpany does not have a permit
obta ined pursuant  to  Utah 's  approved min ing and rec lamat ion
progran.

6 .  Co-op  M in ing  Company ' s  i n te r im  pe rm i t  i s  i ssued
adninistrat ively to al low Co-op lv l in ing Company to seeure a
permi t  in  a  t ine ly  manner  wi thout  cessat ion o f  min ing opera-
t  ions .  Such an inter i rn perrni  t  i  s condi t  ioned upon di  f  igent
e f fo r t s  t o  secu re  such  a  pe rm i t ,  i nc lud ing  the  f i f i ng  o f  a
" t imely  and complete  app l ica t ion for  a  pern i t  under  the perma-
nent regulatory program" as required by UIvIC 7 7 L.  13 (b )  .

7 .  Such d i l igent  e f for ts  are  not  demonst ra ted by the
record.  Co-op l4 in ing Company has f  a i led  to  f  i le  a  t i rne ly  and
complete appl icat ion for a permit  under the permanent regula-
tory  prograrn .  As set  for th  in  f ind ings 8-14 o f  th is  Order '
Co-op Iv l in ing Company has fai led to meet the requirements of
Chapter 40-10 or the regulat  ions prornulgated thereunder over a
per iod o f  more than f ive  years  s ince the Act  became ef fec t ive .

8.  Co-op Mining Conpany has fai led to provide the
s i te -spec i f i c  g round  wa te r /aqu i fe r  i n fo rma t ion  requ i red  by
$40- f0 - I0 (2 ) ( c )  and  U I I {C  783 .15 .  Tes t imony  g i ven  by  Co-op
Ir l in ing Company at the hear ing indicates that Co-op Mining
Company does not have such informat ion and has made no efforts
to  secu re  such  i n fo rma t ion  s ince  the  D iv i s ion  f i r s t  no t i f i ed  i t
t ha t  i t s  app l i ca t i on  was  i ncomp le te .  $40 -10 -10 (2 ) ( c )  s t a tes
"Ttre permit  sha1l not be approved unt i l  th is informat ion is
ava i lab le  and is  incorporated in to  the app l ica t ion. "

9.  Co-op Mining Company has fai led to provide "an
accurate  map or  p Ian,  c lear ly  showing the land to  be a f fec ted
as o f  the date  o f  the app l ica t ion,  the area o f  land wi th in  the
perur i t  area upon which the appl icant has the lega1 r ight to
enter  and commence sur face min ing"  as  requ i red by 4O- f0-10
(2)  (b)  and UMC 783 .24.  Test inony g iven by Co-op Min ing Company
clear ly demonstrates that maps submit ted by Co-op Mining
Conpany are incomplete and contradictory.  l loreover '  test imony
given by Co-op l t { in ing Company indicates that i t  is  current ly
min ing outs ide o f  the area sought  to  be permi t ted by i ts
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appl icat ion and that inf  ormat ion submit ted by Co-op l l in ing
Company as to  the sequence o f  min ing is  incor rec t .

I0 . Co-op l, l ining Conpany has f ai led to provide maps
and plans that show the locat ion and extent of  known under-
ground mines within the proposed uine plan and adjacent areas
as required by UIvIC 783 .24. Test imony by Co-op Mining Company
demonstrates that Co-op l"t ining Conpany knew that inf ormat ion
was not part  of  the appt icat ion for the Bear Canyon Mine. Such
test inrony indicates that the only other mine in the area was
also owned by Co-op Mining Company and that the required infor-
mat ion was read i ly  ava lab le  to  i t .

1 I .  Co-op Min ing Company has fa i led to  prov ide in for -
mat ion as to  source or  resu l ts  o f  ana ly t ica l  data  for  su i tab le
topso i l  subst i tu te  mater ia l  needed for  rec lamat ion as requ i red
by UII{C 784. 13 (b) (4) .  Test inony of Co-op Mining Company demon-
s t ra tes  that  some of  th is  in fornat ion was ava i lab le  but  was not
prov ided to  the Div is ion and that  some of  the in format ion was
not  ava i lab le  unt i l  a f ter  the cut -o f f  date  for  the record o f
th i s  case  s t i pu la ted  to  by  the  pa r t i es .

L2.  Co-op Min ing Company has fa i led to  prov ide in for -
mat ion on aqu i fers  and areas for  the recharge o f  aqu i fers  and
other  underground waters  or  an assessment  o f  the potent ia l
subs idence damage or  d inun i t ion  o f  these renewable  resource
lands .  Co-op t" l in ing Company'  s expert  in hydrology speci  f  ical ly
tes t i f ied  he had not  personal ly  examined underground waters
that  f towed through the mine,  but  had re l ied upon descr ip t ions
of those waters by unnaned persons of unknown expert ise. Co-op
Mining Company attempted to rely upon unsupported opinion
test imony and a  cont rac tua l  agreement  to  cont inue to  prov ide
water  to  one water  user  be low the mine as a  subst i tu te  for  the
in fornat ion requ i red by UI I {C 784.2O.  Tt r is  a t tenpt  demonst ra tes
a fa i lu re  to  a t tempt  to  sat is fy  the forn  or  the substance o f
UIqIC 7 84 .2O .

13. Co-op l4ining Company fai led to ident i  fy the
persons or  organ izat ions that  co l lec ted and ana lyzed data  g iven
in the lvt ine Reclamat ion PIan, Chapter 6 ,  Geology, as required
by UI I {C 77L.23 (c)  and (d)  .  Test imony o f  Co-op F l in ing Conpany
s t i l l  f a i l ed  to  i den t i  f y  pe rsons  respons ib le  fo r  spec i f i c
por t ions o f  Chapter  6 ,  on ly  t is t ing a l l  peop le  who had par t ic i -
pated in  prepar ing or  rev iewing any por t ion o f  the Chapter  in  a
s  ing le  I  i  s t  ,  TLr i  s  i  s  an area o f  incompleteness on ly  recent ly
brought to the at tent ion of  Co-op Mining Company but i t  is
nevertheless a requirement as to which the appl icat ion i  s
incomplete .

14.  Co-op lv l in ing Company fa i led to  f i le  a  sat is fac-
tory  map ident i fy ing the s t r ike  and d ip  o f  the coa l  to  be n ined
as required by UMC 783 .25(d) .  Al though Co-op Mining Company
d id  f i l e  a  map  bea r ing  s t r i ke  and  d ip  i n fo rma t ion ,  t he  D iv i s ion
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presented tes t inony that  the in format ion is  wrong and is  not
presented.  in  accordance wi th  s tandard pract ices.  Co-op Min ing
Conpany did not present evidence on this issue al though i ts
counse l  d id  re fer  to  a  te lephone conversat ion wi th  the eng ineer
who prepared the map.

15. Ttre Bear Canyon Mine is the only current ly oper-
a t ing mine on in ter im permi t  s ta tus  in  the Sta te  o f  Utah that
has fa i led to  f i le  a  complete  app l ica t ion for  a  pern i t  under
the permanent regulatory program.

15.  Co-op Min ing Company was adv ised that  i ts  app l i -
cat ion was incomplete in var ious respects by let ter dated lv larch
27 ,  f984,  to  which was a t tached a  Determinat ion o f  Completeness
dated March 30, 1984. Co-op l ' l in ing Company was also told that
i  ts appl icat ion was incomplete by let ter dated l {ay 11 ,  L984 '
but  that  le t ter  inadver tent ly  fa i led to  ident i fy  cer ta in  areas
of  inconple teness.  Such fa i lu re  does not  excuse e i ther  the
Divis ion or Co-op Fl in ing Company from the statutory and regula-
tory requirements that Co-op Mining Company f i le a conplete
appl i cat ion .

L7 .  Each ins tance o f  Co-op Min ing Company 's  fa i lu re
to  complete  i ts  app l  ica t ion ind icates  an ind i  f fe rence on the
part  of  Co-op Mining Company to the requirements of  40-10 of
the Utah Code Annotated or the regulat ions promulgated there-
under  and a  lack  o f  d i l igence and good fa i th  in  a t tenpt ing to
comply with those requirements.  Al though certain of  the
def  ic ienc ies  r  s tand ing a lone,  rndy appear  re la t ive ly  minor ,  the
pattern of  conduct of  Co-op tvt in ing Company in fai l ing to pro-
v ide requ i red in format ion,  taken as a  whole ,  shows a lack  o f
d i l i gence  and  good  fa i t h .

18.  T t re  Div is ion has met  the burden o f  showing that
the appl icat ion is incomplete in the above descr ibed ways. The
Board therefore  dec l ines to  ru le  on the issue o f  whether  the
burd,en is properly upon the Divis ion r  or upon the respondent to
show that the appl icat ion is complete.

ORDER

IT IS THEREFORE AD.]UDGED AND ORDERED THAT:

I  .  Tt re in ter  im pern i  t  to  mine at  Bear  Canyon,  i  ssued
to Co-op lvl ining Company, i  s hereby suspended and i  ts author i-
za t ion  to  m ine  i s  he reby  w i thd rawn un t i l  t he  D iv i s ion  has
de te rmined  tha t  the  app l i ca t ion  fo r  a  permanen t  pe rn i t  i s  com-
plete wi th in the meaning of  40-10 of  the Utah Code Annotated
and  regu la t ions  p romu lga ted  the reunder .

2.  f t re  suspens ion shal l  be I  i  f  ted and the author  iza-
t i on  to  m ine  re ins ta ted  a t  the  t i ne  the  D iv i s ion  de te rmines  the
app l i ca t ion  i s  comp le te  and  sha l l  t hen  be  in  e f fec t  fo r  one
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calendar year unless Co-op Mining Company can denonstrate to
the Board before that t ime that there is good cause for extend-
ing  the  i n te r im  pe rm i t .

3 ,  The  D iv i s ion  sha l l  r ev iew  a l l  submi t ta l s  o f  Co -op
Ir t in ing Conpany in this matter di l  igentty and in a reasonable
t i ne .

4 .  Th i s  Orde r  sha l I  become e f  f  ec t i ve  6 :00  d . r l .
Iv lountain Dayl  ight Time, August I  ,  1984.

5  .  f t re  Board re ta ins  cont inu ing jur  isd ic t ion over
th i s  Cause .

- rSt -
Dated th is  5  I  {ay  o f  Ju ly  ,  L984.

STATE OF UTAH
BOARD OF OIL, GAS AND II{INING

(  237rs  )
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